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TEFRA Forms 872

raxable Years [Jjjj. N 2~< N

FEarliest Statute Expiration:

This is in response to your request that we provide advice
regarding extending the statute of limitations for three TEFRA
partnerships which are related to . for the

raxable vezrs D B :rnd .

} 1s a partnership which
had two general
), a domestic
percent of the

was estabiishad on
partners: I
corporation, which in

profits and losses of
), a foreign partnership which owned (in and

and

} a domestic

corporaticn owning

The [ zeturn of I v2s signed by
the current Vice President for Taxation of

( y. I did not designate a TMP cn
returns. We have not been provided with copies
of the returns. According to the taxpayer,
the correct TMP of is had the same two
partners in [ and , but their
percentages of ownership had changed to % and | .
respectively.

percent.

) is another partnership
which was established on had two

eneral partners:
g
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domestic corporation, which in gd B o cd .percent, and
ﬁ which in HEEEN and percent.
did not designate a TMP on_its return. According

to the taxpayer, the correct TMP is return of
was signed by " "
The return was also signed by , and did not include a

TMP designation. By the percentages of ownership had
e—

changed to | HNEG<:NG. % and

owned

{

(F - »
did not designate 2 TMP on its According to

the taxpayer, the correct TMP is

was signed by " L"  The

return of was signed by {no title given) and
also did not designate a TMP. By , the percentages of
ownership ofj had changed to B o

As indicated above, the ercent owner of [ IR
B is , a partnership which in

turn 1s owned by and . All of the corpcrate
partners referred to abcwve, namely , T r,
and -,

On or before , Exam solicited consents (Forms
872-p) for the ears of B - BB -
orovidec [ ENGczcN;N. h, and with Forms 872-P which

left the name of the TMZ blank. Each Form 872-P was executed b
For each Form 872-P, a person in the office of i
printed the name of (I o, the
line for TMP, and printed the title "Ass't Secretary” next to
-'s signature. No written authorizations authorizing

to sign on behalf of the partnerships were attached to
the Forms 872-P. These consents were all executed on behalf of

the Commissioner on
qm solicited
Forms 872-P for the years of . T

and ., 211 of which listed as the TMP of the
partnerships. These Forms 872-P were signed by M no title
given and no written authorization attached). These consents
were executed on behalf of the Commissioner on various dates in
and purport to extend the statutes of limitations

In approximately
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until . No statute extensions have been secured

and the statute for the partnerships for M expires on

When
consents for
department of

and [l were asked to sign further

and to extend for -, the legal

advised Exam that the correct TMP's were

, and . The partnerships are not

disavowing the prior consents. We have been orally informed by
's tax department that all three partnerships are still

in existence.

You have inquired as to:

(1) Whether prior partnership level consents executed by an
indirect partner as tax matters partner (TMP) are valid:; and

{2} What is the proper form of future consents, and who
should sign such consents, where the taxpayer now maintains that
a direct partner is the correct TMP and wishes to have such
consents signed by the direct partner as TMP.

Because N T - I correnced on TN
B ::ter the effective date of the TEFRA partnership

provisions, they have their tax treatment determined at the
partnership level pursuant te I.R.C. §§ 6221 through 6233; P.L.
97-248, § 402(a). [ S - B 2rc not excluded
from the TEFRA provisions by reason of the small partnership
exception even though they each had ten or fewer partners, since
the partners were not all individuals. I.R.C. §

6231 (a) (1) (B) (1i).

For purposes of the TEFRA partnership provisions, a partner
is defined to include both a partner in the partnership, I.R.C.
§ 6231(a)(2) (A), and any other person whose income tax liability
under subtitle A is determined in whole or in part by taking into
account directly or indirectly partnership items of the
partnership. I.R.C. § 6231(a) (2) (B). Thus,
P (ﬁ) is considered to be a partner of the
partnerships.

I.R.C. § 6229(a} provides, in general, that the period of
limitations for assessing any tax attributable te a partnership
item shall not expire before the date which is three years after
the partnership return was filed. I.R.C. § 6229(b) provides that
the partnership statute of limitations may be extended, with
respect to any partner by an agreement between such partner and
the Secretary, I.R.C. § 6229(b){1)(A), or with respect to all
partners, by an agreement between the Secretary and the Tax
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Matters Partner or any other person authorized by the partnership
in writing to enter into such an agreement. I.R.C.
§ 6229(b) (1) (B} .

I.R.C. § 6231{(a)(7) defines the Tax Matters Partner of a
partnership as (A) the general partner designated as TMP as
provided in the Treasury Regulations, I.R.C. § 6231 (a) (7} (A), or
(B) if there is no general partner who has been so designated,
the general partner having the largest profits interest in the
partnership at the close of the taxable year involved (¢or, where
there is more than 1 such partner, the 1 of such partners whose
name would appear first in an alphabetical listing). I.R.C.

§ 6231 (a)(7){(B). If there is no general partner designated under
subparagraph (A), and the Secretary determines that it is
impracticable to apply subparagraph (B), the partner selected by
the Secretary shall be treated as the Tax Matters Partner. For
Tax Matters Partners selected by the Secretary after July 22,
1998, the Secretary shall, within thirty days of selecting a TMP,
netify all partners required to receive notice under I.R.C.

§ 6223 (a) of the name and address of the perscn selected. P.L.
105-206, § 3507 (a).

The Secretary issued proposed regulations under I.R.C.
§ 6231 (a)(7) on April 18, 1986, which became Temporary
Regulations on March 2, 1987, and which reiterate that the TMP
must be a general partner. A partnership may designate a TMP, or
a designation of a partner as TMP may be terminated, only as
provided in the regulations. Treas. Reg. § 301.6231(a)(7)-1(a).
A person may be designated as a TMP if he is a general partner
either at some time during the taxable year for which the
designation was made, or at the time the designation is made.
Treas. Reg., § 301.6231(a)(7)-1(b) (1) (i), (ii).

In the absence of a designation by the partnership, the
general partner having the largest profits interest at the close
of the taxable year shall be the tax matters partner. Treas.
Reg. § 301.6231(a) (7)~1(m}. In this case, | vas not
designated as the TMP but merely held itself out as TMP and
executed consents purporting to bind all partners. | could
arguably qualify under the provisions of I.R.C. § 8231(a) (7) (B)
as the TMP since said entity is a partner for TEFRA purposes
(I.R.C. § 6231(a}(2)(B)) and arguably had the largest profits
interest in and {(by way of its
. See PAE Enterprises v.
1988-222 where, in dicta, the Tax Court
indicated that an indirect partner can be a TMP. Therefore, in
our opinion the prior consents executed by the indirect partner,
i, are valid. Furthermore, because _held itself out
to be TMP and execute the prior consents, the other partners may

!
percent ownership of
Commissioner, T.C. Memo.




be estopped from challenging the validity of those consents. See
Cascade Partnership v. Commissigner, T.C. Memo. 1996-299.

General partners may designate a TMP by filing a statement
with the Service Center in the form set forth in Treas. Regq.
§ 301.6231(a) (7)-1(e) and signed by the general partners holding
a majority interest in the partnership. The statement shall

(1) Identify the partnership and the designated partner by
name, address, and taxpayer identification number;

(2) Specify the partnership taxpayer year to which the
designation relates;

{3) Declare that it is a designation_of a tax matters
partner for the taxable year specified; and

(4) Be signed by persons who were general partners at the
close of the year and were shown on the return for that year to
hold more than 50 percent of the aggregate interest in
partnership profits held by all general partners as of the close
of that taxable year. For the purposes of this paragranph (e) (4},
all limited partnership interests held by general partners shall
be included in determining the aggregate interest in partnership
profits held by such general partners.

Therefore, the new consents may be signed by the entities
identified by the taxpayer provided each partnership mzakes a
proper designation of said entities as TMP as required under
Treas. Reg. § 301.6231(a) (7)-1(e).

If we can be of any further assistance, please feel free to
call the undersigned at (617) 565-7838.

S N\l

BARRY J. LAjERMAN
Special Lit¥gation Assistant
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